THOMAS E JBN\N NGS
| BLA 92- 364 Deci ded January 21, 1997

Appeal froma decision of the New Mexico Sate Gfice, Bureau of Land
Managenent, rejecting nonconpetitive oil and gas | ease of fer TXN\M 86036.

Afirned.

1 Mneral Leasing Act for Acquired Lands: Lands Subj ect
To--QI1 and Gas Leases: Acquired Lands Leases

Acquired | ands which lie wthin incorporated cities,
towns, and villages are excepted fromleasing by 43 GR
3100.0-3(b) (ii).

2. Al and Gas Leases: D scretion to Lease--Q1 and
@Gs Leases: Ofers to Lease--AO| and Gas Leases:
Sipul ations

Wien the surface of acquired |and i s under the
jurisdiction of the Departnent of Defense and that
Depart nent has aut hori zed i ssuance of an oil and gas
lease only if the | ease was nade subject to a "no
surface occupancy” stipul ation, BLMnay properly reject
an offer to | ease when the offeror has indicated that
any | ease issued to himnust be "drillable.”

3. Mneral Leasing Act for Acquired Lands: Lands Subj ect
To--QI1 and Gas Leases: Acquired Lands Leases

Wien oil or gas is being drained fromlands ot herw se
unavai | abl e for leasing, there is inplied authority in
the agency having jurisdiction of those |ands to grant
authority to the BLMto | ease the drained |l ands. Wen
there is a show ng that drainage is occurring and t hat
reserves recoverabl e by a protective well on the |ands
subj ect to | easing under this provision are sufficient
to pay a reasonabl e profit over and above the cost of
drilling and operating the well, the surface nanagenent
agency can authorize BLMto | ease the | ands.

APPEARANCES  Thonas E Jennings, pro se.
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| BLA 92- 364
(P N ON BY ADM N STRATI VE JUDGE MULLEN

Thonas E Jenni ngs has appeal ed a March 30, 1992, deci sion of
the New Mexi co Sate Gfice, Bureau of Land Managenent (BLM, rejecting
acqui red | ands nonconpetitive oil and gas | ease of fer TXANM 86036. Jenni ngs
had filed the offer on Decenber 17, 1990, seeking to | ease 1, 814.58 acres
inHarris Qunty, Texas.

BLM asked the Arny Gorps of Engineers, Galveston Ostrict (Corps),
for aland status report and advi ce regarding stipul ati ons that shoul d be
attached to a lease. n Septenber 18, 1991, the CGorps notified BLMthat a
portion of the surface of the | ands described in Jennings' offer had been
conveyed to the dty of Houston, and the bal ance renai ned a part of the
Hlington Ar National Guard Base (Base). The Qorps al so advi sed BLMt hat
any | ease of the Base | ands shoul d contain a "no surface occupancy"
stipulation. Jennings was given a copy of the Gorps' report and wote a
letter to BLMon Decenber 6, 1991, indicating that any | ease issued to him
shoul d be "drillable."

n January 23, 1992, BLMs New Mexico Sate fice asked the Tul sa
Dstrict Manager whether a gas well, the #72 Exxon Vést Fee B wel |, | ocated
to the south of the Base, was draining the | and subject to Jennings' offer.

In a February 24, 1992, response, the Tulsa Dstrict Gfice noted that
the wel |, which was approxi nately 1,300 feet fromthe sout heast corner of
the Base, had produced 898, 281 t housand cubi c feet of gas through Novenier
1991. The report went on to state, however, that the well was havi ng
"water probl ens,” which began in 1990, because "the gas-water contact for
this reservoir has, wth production, noved updip towards the bore of the
#72 BExxon Vést Fee /B/, the only well producing fromthis reservoir." It
was the Tulsa Ostrict Gfice's opinion that the well mght be near the end
of its economc life, an offsetting well on the Base woul d be uneconomc or
dry, and the well was not draining the tract at the tine of the report.

Inits decision, BLMnoted that 1,604.268 acres of the |and sought by
Jennings were wthinthe city limts of Houuston, Texas, and unavail abl e for
leasing. BLMrejected the offer to the extent that the lands were wthin
the Houston city limts because acquired | ands wthin incorporated cities,
towns, and villages were excluded fromleasing by 30 US C § 352 (1994)
and 43 CFR 3100.0-3(b) (ii).

The surface of the renai ning 210. 312 acres described in the offer were
under the jurisdiction of the Ar National GQuard and subject to a "no
surface occupancy" stipul ation inposed by the Departnent of Defense.
However, Jennings had i nforned BLMthat any | ease issued to himwas to be
"drillable.” BLMdeened this to be an anticipatory rejection of any | ease
BLMmght offer wth a no surface occupancy stipul ation.

In his statenent of reasons, Jennings asserts that BLMs deci sion
was based on the February 24, 1992, report fromthe Tulsa Dstrict dfice.
Jenni ngs chal | enges the findi ngs and concl usi ons (summari zed above) nade
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inthat report. Jennings asserts that the well is |ess than 1, 000 rat her
than 1,300 feet fromthe Base and denies that the well had water probl ens.
Jenni ngs asserts that the only problemwth the well was the price of
natural gas, causing the well to be shut-in during nuch of 1991. Jenni ngs
characterizes the conclusions that an offsetting well on the Base mght be
uneconomc or dry and that the #72 Exxon Fee /B might be near the end of
its economc |ife as "pure specul ation" and "outrageous. "

[1] Jennings has presented no argunents chal | enging the rejection of
his | ease offer for the 1,604.268 acres wthin the city limts of Houston,
Texas, because they are part of an incorporated city and, therefore, not
available for leasing. As noted previously, 43 GR 3100.0-3(b)(ii) excepts
fromleasing acquired lands which lie wthin "incorporated cities, towns
and villages."

[2] The surface of the land outside the city limts was under the
jurisdiction of the Departnent of Defense which had aut hori zed i ssuance
of alease only if the | ease was nade subject to a "no surface occupancy"
stipulation. Jennings had inforned BLMthat any | ease i ssued to himwas to
be "drillable" prior to BLMs rejection decision. BLMdeened this to be an
anticipatory rejection of any | ease BLMmght offer wth a no surface
occupancy stipulation. n appeal, Jennings has given no indication that
BLMs concl usion was incorrect in this respect. Ve conclude that BLM
properly rejected the offer for these reasons. See Estate of D A More,
120 I BLA 271, 272 (1991).

Not w t hstandi ng the above stated concl usions, there is an exception
to the general rule that acquired |ands wthin incorporated cities, towns,
and villages are not available for leasing. As noted in Hawthorn QI (.,
37 IBLA 91 (1978), an exception, premsed on the analysis in 40 (p. At'y
Gen. 41 (1941), provides that "[s]houl d drai nage occur by reason of wells
drilled on adjacent |ands, agreenents wth the owners thereof may be
entered into by BLM pursuant to 43 GFR 3100.3." Hathorn Gl ., supra
at 94. Wen the Hawt horn deci si on was issued, the regul ation found at
43 (AR 3103. 3-3 provided, in part, that "[p]rotective | eases may cover
publ i ¢ donai n | ands whi ch have been wthdrawn fromoil and gas | easi ng
or acquired | ands not subject to | easing under the Acquired Lands Leasing
Act." Wen this provision was anended in 1983, the foll ow ng | anguage
was substituted for that above quot ed:

Wiere oil or gas is being drai ned fromlands ot herw se
unavai | abl e for leasing, there is aninplied authority in the
agency having jurisdiction of those lands to grant authority to
the Bureau of Land Managenent to | ease such lands (see 43 US C
1457; Attorney General's (pinion of April 2, 1941 (Mol. 40 Qp.
Aty Gen. 41)).

Thus, if there is a show ng that drai nage was occurring and that reserves
recoverabl e by a protective well on the | ands subject to | easing under
this provision are sufficient to pay a reasonabl e profit over and above the
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cost of drilling and operating the well, the surface managenent agency can
authorize BLMto |l ease the lands. See discussion of drainage in Atlantic
R chfield (Oh Reconsi deration), 110 I BLA 200 (1989).

The Secretary of the Interior retains the discretionary authority to
refuse to issue a nonconpetitive |ease for a given tract of land. Wall v.
Tallman, 380 US 1 (1965); Bernard Slver, 116 IBLA 341 (1990).

Notw t hstandi ng the superficially favorabl e Gvernnent drai nage report, we
find that Jennings has not presented sufficient evidence that the decision
was in error, or a breach of the Secretary's authority. Qonsidering the
anount and nature of the production, the relatively unfavorabl e structural
position of the Federal tract, and the fact that the Exxon wel |l has been
produci ng since 1989, we do not find sufficient show ng of the probability
that a profitable well could be drilled in the area of drainage to overturn
the BLMdecision. Further, if a decision were nade to | ease the tract, the
tract woul d be subject to conpetitive |ease offers. See 43 OR 3120.1-1.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

RW Millen
Admini strative Judge
| concur:

Janes L. Burski
Admini strative Judge

137 I BLA 363

WAW Ver si on



